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MEMO 

April 27, 2018 

To: Founders Village Metropolitan District f/k/a Villages at Castle Rock 

Metropolitan District No. 1 

 

 From:        Joel Laufer, Esq 

Robinson Waters & O’Dorisio, P.C. (“RWO”) 

1099 18
th

 Street  

                    Suite 2600 

                  Denver, Colorado  80202 

 

Re: Possible Restructuring of the 1991 Bonds issued by the Villages at Castle 

Rock District 4 pursuant to (a) the filing of a new Chapter 9 case by 

District 4, or (b) the filing a motion to reopen District 4’s prior Chapter 9 

case and modifying the plan approved in that case 

 

I.  Attorney Client Privilege 

 1. The Board Members for the Villages at Castle Rock District 1 (“District 1”) have 

concluded that it is in the best interests of District 1 and its resident homeowners that this Memo 

should be made available to the resident homeowners.  The dissemination of the Memo to the 

resident homeowners will constitute a waiver of the attorney client privilege otherwise existing 

by and between RWO, District 1 and its Board Members.  This Memo shall not be considered 

and is not intended to be an opinion letter. 

 

II.  Purpose of Memo 
 

 2. I have been retained by the District 1 Board to address questions raised by 

resident homeowners regarding the possible reduction of real property taxes assessed by District 

1 on residences located in District 1.   

 

III.  District 1, District 4 and District 9 

Formation of District 1, District 4 and District 9 

 3. District 1, District 4 and District 9 were formed by Park Funding Corporation for 

the purposes described below.  These Districts are located near each other in Castle Rock, 

Colorado. 

 

  



 

 

 2 

District 4 

 

 4. The Villages at Castle Rock Metropolitan District No. 4 (“District 4”) is a quasi-

municipal corporation organized under of the laws of the State of Colorado.  District 4 was 

created on August 15, 1984 for the purposes of providing water, sanitary sewer and storm 

drainage, streets, safety protection, parks and recreation, transportation facilities and 

administrative services and maintenance operations (collectively hereafter referred to as 

“Improvements and Services”) to District 1 and the Villages at Castle Rock Metropolitan District 

No. 9 (“District 9”).  

  

5. District 4 is referred to as a “management district” and is responsible for 

managing, implementing and coordinating the financing, construction, operation and 

maintenance of the Improvements and Services provided by District 4 to District 1 and District 9.   

 

6. District 1 and District 9 are referred to as “financing districts”.  Generally, 

“financing districts” are organized solely for the purpose of levying taxes or other charges and 

fees for the purpose of paying the related bond debt incurred by the “management district” for 

the benefit of the “financing districts”.   

 

7. In the present case, District 1 and District 9 were organized for the purpose of 

paying the bond debt incurred by District 4 which funded, and continues to fund, the 

Improvements and Services provided to District 1 and District 9. 

 

District 1 

 

 8. District 1 is a quasi-municipal corporation organized under of the laws of the 

State of Colorado.  District 1 was created on August 15, 1984.  

 

 9. Since its formation, there has been significant development and construction of 

single family homes in District 1.  The District 1 Manager advises that (a) there are a total of 

2,427 platted lots in District 1, and (b) homes have been constructed on all but 159 lots.  

  

District 9 

 

10. District 9 is a quasi-municipal corporation organized under of the laws of the 

State of Colorado.  District 9 was created on August 15, 1984. 

 

11. The District 1 Manager advises that no development has occurred in District 9 to 

date.  

 

IV.  Issuance of the 1986 Bonds 

12. In 1986, District 4 issued four series of 1986 Revenue Bonds (A1986 Bonds@) in 

the principal amount of $32,175,000.  The bond proceeds were used to fund Improvements and 

Services to District 1 and District 9.  
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13. District 4, as issuer, was liable for the payment of the 1986 Bonds.   

 

14. Pursuant to the original Intergovernmental Financing Agreement dated August 14, 

1986 (ADistrict 1 IFA@) by and between District 1 and District 4, District 1 became liable to 

District 4 for payment of all amounts necessary to repay the 1986 Bonds.  

 

15. Pursuant to the original Intergovernmental Financing Agreement dated January 

13, 1987 (ADistrict 9 IFA@) by and between District 9 and District 4, District 9 also became liable 

to District 4 for payment of all amounts necessary to repay the 1986 Bonds.  

 

V.  Chapter 9 Bankruptcy Filing by District 4 and Court Approval of the Plan 

 

16. By 1989, District 4 became in default with respect to payments due under the 

1986 Bonds, and the District 4 Board elected to file a Chapter 9 bankruptcy case for District 4 in 

the United States Bankruptcy Court for the District of Colorado (“Court”) for the purpose of 

restructuring the bond debt represented by the 1986 Bonds. 

 

17. On or about December 1, 1989, District 4 filed its voluntary Chapter 9 petition in 

the Court; and on May 11, 1990, the Court entered its order finding that District 4 was authorized 

under existing Colorado State law to be a debtor under Chapter 9 and had otherwise met all 

eligibility requirements to be a Chapter 9 debtor. 

  

 18. District 1 did not, and has not, filed a Chapter 9 petition with the Court. 

 

19. On or about June 14, 1991, District 4 filed its Plan For Adjustment Of Debts, as 

subsequently amended (hereafter the APlan@) and related Disclosure Statement (ADisclosure 

Statement@). 
   

20. On December 17, 1991, the Court entered its order approving the Plan.   

 

VI.  Issuance of the 1991 Bonds Pursuant to the Plan 

 

21. The Plan provided, inter alia, that the holders of the 1986 Bonds would exchange 

their 1986 Bonds for 1991 Revenue Refunding Bonds (the A1991 Bonds@) to be issued by District 

4 under the Plan in a principal amount equal to the principal amount of the 1986 Bonds held by 

each such holder.  The 1991 Bonds are governed by a Bond Resolution passed by the District 4 

Board on January 21, 1991.  The Bond Resolution provides for the appointment of a Trustee 

(ATrustee@) who acts as a fiduciary for the holders of the 1991 Bonds.    

 

22. The 1991 Bonds are dated December 1, 1989, were issued in denominations of 

one thousand dollars and multiples thereof, and bear interest at the rate of 8.50% per annum 

compounded semi-annually.  Payments on the 1991 Bonds are made on June 1 and December 1 

of each year from the Bond Fund defined below.  Any unpaid interest owing on the 1991 Bonds 

shall accrue interest at the rate of 8.50% per annum, compounded semiannually.  The 1991 

Bonds mature in 2031.   
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23. The 1991 Bonds are not backed by the full faith and credit of District 4, District 1 

or District 9.  Rather, the 1991 Bonds are payable by District 4 solely and exclusively from the 

ANet Revenue@ defined below.  Accordingly, the 1991 Bonds are considered to be cash flow 

bonds (“Cash Flow Bonds”) because they are only payable from available cash flow. 

 

24. On and after the Effective Date of the Plan, the 1991 Bonds were exchanged for 

the 1986 Bonds pursuant to the terms of the Plan.   

 

25. None of the 1991 Bonds has been redeemed.   

 

26. The Disclosure Statement advised persons and entities receiving the 1991 Bonds 

under the Plan that Ait [was] unlikely that [they] will receive all of their principal and interest@.  
The Disclosure Statement further advised the recipients of the 1991 Bonds that the estimated 

value of the 1991 Bonds, which had a 8.5% coupon rate, was approximately 55% of par based 

upon the revenue projected at full build-out. 

 

27. Pursuant to the Plan, the 1986 Bonds have been refunded and no longer represent 

an obligation of District 4. 

 

The Bond Fund 

 

28. The Bond Resolution provides a mechanism for the payment of the 1991 Bonds. 

 

29. Pursuant to the Bond Resolution, Available Revenue is defined to mean Annual 

Charges.  The Annual Charges are defined to mean (a) all amounts paid to District 4 by District 1 

pursuant to the District 1 IFA, as amended by the Plan, and (b) all amounts paid to District 4 by 

District 9 pursuant to the District 9 IFA, as amended by the Plan.   

 

30. All Available Revenue is collected daily by District 4 and deposited into the 

Revenue Fund.  The Revenue Fund is controlled by District 4. 

 

31. At the end of each quarter, District 4 transfers the funds on deposit in the Revenue 

Fund to the Trustee after deducting certain amounts specified in the Bond Resolution, e.g. funds 

necessary for operations and for capital expenditures in District 1 and District 9.  Amounts so 

paid to the Trustee are defined in the Resolution as the ANet Revenue@. 
 

32. The Net Revenue received by the Trustee is deposited into the Bond Fund.  The 

Bond Fund is controlled by the Trustee. 

 

33. The 1991 Bonds are to be paid from the Bond Fund, but only to the extent there 

are funds in the Bond Fund, i.e. the 1991 Bonds are Cash Flow Bonds. 

 

34. On June 1 and December 1 of each year, if funds exist in the Bond Fund, the 

Trustee applies such funds to make pro rata interest payments to the holders of the 1991 Bonds. 
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Sources of Revenue to Pay the 1991 Bonds 

 

35. The sources of Available Revenue payable to District 4 by District 1 and District 

9 are deposited into the Revenue Fund as discussed below. 

 

a.  Property Taxes 

 

36. At the time of the filing of the Chapter 9 case, the District 1 IFA and the District 9 

IFA required District 1 and District 9 to levy each year “without limitation” sufficient property 

taxes to pay all amounts due under the 1986 Bonds for the respective year.   

 

37. The Plan provided for amendments to the District 1 IFA and the District 9 IFA.  

The amendments consist, inter alia, of a formula to cap the real property taxes to be levied 

against real property in Districts 1 and 9 subject to certain adjustments set forth in the 

amendments.  All real property taxes levied by District 1 are paid to District 4 and deposited into 

the Revenue Fund.  District 9 is undeveloped and therefore to date no payments have been made 

to District 4 by District 9. 

 

b. Development Fees 

 

38. System development fees (AFees@) are paid by builders who seek to obtain 

building permits to build homes within Districts 1 and 9.  Fees also are sometimes referred to as 

Atap fees@.  Fees consist of a one-time charge paid by a builder to Districts 1 and/or 9 to utilize 

the infrastructures and capacities built by District 4 such as water, sewer, transportation, etc.  The 

District 1 IFA and the District 9 IFA, as amended, provide that all Fees received by Districts 1 

and 9 shall be paid to District 4.  The Fees constitute Available Revenue and are deposited by 

District 4 into the Revenue Fund.  The Bond Resolution provides that at the end of each quarter, 

District 4 shall withdraw from the Revenue Fund an amount equal to the Fees deposited into the 

Revenue Fund in that quarter to the extent that such Fees are anticipated to be needed to fund 

capital projects (“Capital Costs”).  Any amounts not required to fund Capital Costs shall be paid 

to the Trustee and deposited into the Bond Fund.  To date, the anticipated Capital Costs have 

exceeded the amount of the Fees received by District 4.  Accordingly, no Fees have been 

available to pay amounts due under the 1991 Bonds. 

 

c. Facilities Development Fees 

 

39. Pursuant to the District 1 IFA and the District 9 IFA, as amended, if the annual 

property tax revenue paid by Districts 1 and 9 toward payment of the 1991 Bonds does not meet 

specified minimum dollar amounts (AAvailable Revenue Thresholds@), then these Districts are 

required to impose and collect Facilities Development Fees from the owners of platted and 

undeveloped property in an amount necessary to make up the revenue shortfall.  The purpose of 

these fees is to encourage land owners within Districts 1 and 9 to develop their land more 

quickly resulting in additional revenue to pay the 1991 Bonds by reason of additional real estate 

taxes.  Because Available Revenue Thresholds have been met annually since confirmation of the 

Plan, no Facilities Fees have been imposed in District 1 or District 9. 
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Unpaid Principal and Interest Owing on the 1991 Bonds 

 

40. The unpaid principal and interest owing on the 1991 Bonds is as follows: 

 

a. The unpaid principal owing on the 1991 Bonds totals $25,911,000 as of 

December 31, 2017,    

 

b. The unpaid interest due under the 1991 Bonds totals $94,296,029 as of 

December 31, 2017, 

 

c. The unpaid principal and interest due under the 1991 Bonds totals 

$120,207,029 as of December 31, 2017, and  

 

d. The Net Revenue paid into the Bond Fund by District 4 totals $41,603,058 

through December 31, 2017. 

 

VII.  Previous Efforts by the District 4 Board to Reduce Real Estate Taxes 

 

 41. In 2001, I was retained by the Board of District 4 to advise the Board as to (a) 

whether District 4 could file a new Chapter 9 case and propose a new Chapter 9 plan, or (b) 

whether District 4 could file a motion to reopen its previous Chapter 9 case filed in 1989, and 

modify the terms of the Plan approved by the Court in December of 1991. 

 

 42. In response to the Board’s inquiry, I sent a Memo to the District 4 Board dated 

April 2, 2001 (“2001 Memo”). A copy of the 2001 Memo is attached hereto as Exhibit A.     

 

Can District 4 File a New Chapter 9 Case 

 

 43. Pursuant to Article II of the 2001 Memo, I advised the District 4 Board that 

District 4 cannot file a new Chapter 9 case because (a) eligibility to file a Chapter 9 case requires 

a finding by the Court that a municipal district is insolvent, and (b) obligations of a municipal 

district that are enforceable only on a cash-flow basis cannot, by definition, render a municipal 

district insolvent.  See In re Hamilton Creek Metro. Dist., 143 F.3d 1381 (10th Cir. 1998). 

 

 44. A review of current case law reaffirms the prior case law discussed in Article II of 

my 2001 Memo regarding the ability of District 4 to file a new Chapter 9 case.  Accordingly, 

because the Plan approved in District 4’s prior Chapter 9 case is a Cash Flow Plan, District 4 is 

not eligible to file a new Chapter 9 case.  See Hamilton Creek, supra; and In re Ravenna Metro. 

Dist., 522 B.R. 656 (Bankr. D. Colo. 2014). 

 

Can District 4 File a Motion to Reopen Its Prior Chapter 9 Case 

 

 45. Pursuant to Article III of the 2001 Memo, I addressed the question of whether 

District 4 can file a motion to reopen the prior Chapter 9 case filed in 1989 and thereafter modify 

the Plan approved by the Court in December of 1991.  I advised the District 4 Board that the 5
th

 

Circuit Court of Appeals held that post-confirmation amendments are not per se prohibited.  See: 
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American United Life Ins. Co. v. Haines City, Fla., 117 F.2d 574 (5
th

 Cir 1941).  However, such 

modifications only are permissible in a few narrowly described circumstances: 

 

Before a plan is confirmed, changes and modifications may be made therein, with 

the approval of the judge after hearing, etc.  The implication is urged that 

afterwards changes cannot be made.  We are unwilling to put a plan into such a 

strait jacket.  It may be that some matter has been overlooked or has subsequently 

arisen, which makes the plan unworkable and complicated, but which could easily 

and justly be remedied.  Surprise or mistake may affect it.  There ought to be 

some leeway for such adjustments.  But a composition [under the predecessor 

statute to Chapter 9, debtors filed what was referred to as a Petition for 

Composition of Debts under Chapter IX] is in its essence a contract, proposed by 

the debtor and agreed to by those of the creditors who give consent, and they in 

the requisite majority bind all  .   .    .    .   A composition after confirmation ought 

to be respected as a contract, and not disturbed in its substance for light cause, or 

to give one party an advantage over the other; and especially so after partial 

execution.  American United, supra, at page 576. (emphasis added) 

 

46. A review of current case law reaffirms that the analysis set forth above in 

American United, supra, is equally applicable today. 

 

47. Accordingly, under limited circumstances, District 4 could file a motion to reopen 

its previously filed Chapter 9 case and seek to modify its previously confirmed Plan. 

 

2001 District 4 Motion to Reopen the Chapter 9 Case 

 

 48. In 2001, the District 4 Board was contemplating filing a motion to reopen its 

Chapter 9 case for the purposes of modifying the District 4 Plan approved by the Court in 1991. 

 

 49. As noted in my 2001 Memo, the question facing the District 4 Board was whether 

grounds existed which would permit District 4 to reopen its prior Chapter 9 case and propose 

modifications to its previously confirmed Plan.  

 

 50. In my 2001 Memo, I noted as follows:  

 

Arguably, no surprise, mistake or error has occurred, nor has any matter been 

overlooked or subsequently arisen.  In fact, the Plan projections prepared in 1991 

are being met or exceeded ten years after confirmation [of the Plan].  Thus there is 

a substantial risk that the Court may not permit the District to amend its Plan. 

 

 51. In the conclusion to the 2001 Memo, I nevertheless stated that given the 

substantial benefits which possibility could be gained by modifying the Plan, the District 4 Board 

should consider filing a motion to reopen the Chapter 9 case for the purpose of refunding the 

1991 Bonds as more particularly described below (“2001 Bond Refunding”).  
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 52. Notwithstanding that a modification of the previously approved Plan faced a steep 

uphill battle, on or about June 6, 2001, District 4 filed a Motion (“Motion”) to reopen its 

previously filed Chapter 9 case to implement the 2001 Bond Refunding.  A copy of the Motion is 

attached hereto as Exhibit B.    

 

 53. The strategy adopted by the District 4 Board regarding the reopening of the 

Chapter 9 case was to set forth the proposed terms of the 2001 Bond Refunding in the Motion 

which would “take the temperature” of the 1991 bondholders; and if there was substantial “push 

back” from the largest 1991 bondholders, the Motion could be withdrawn. 

 

 54. The proposed 2001 Bond Refunding provided that District 4 would issue new 

bonds (“New Bonds”) which were projected to raise approximately $20,000,000 (“New Bond 

Proceeds”).  The proposed amount of the New Bond Proceeds was the maximum that could be 

generated via the issuance of New Bonds based on the advice of consultants retained by District 

4, i.e. the then existing revenues available to District 4 would not support the issuance of bonds 

in an amount in excess of $20,000,000. 

 

 55.  The New Bond Proceeds would then be used to pay off the 1991 Bonds at a 

discount. 

 

 56. The proposed discount was significant given the principal and interest owing on 

the 1991 Bonds totaled approximately $48,000,000 as of December 31, 2000. 

 

 57. After the filing of the Motion, a copy thereof was sent to all 1991 bondholders. 

 

 58. The reaction of the largest 1991 bondholders was very negative, very hostile and 

included threats of litigation. 

 

 59. As a result, the District 4 Board elected to withdraw the Motion. 

 

 60. I sent a Memo dated July 19, 2004 (“2004 Memo”) to the District 4 Board which 

summarized the filing of the Motion, the hostile reaction of the largest 1991 bondholders, and the 

reasons why the District 4 Board elected to withdraw the Motion.  A copy of the 2004 Memo is 

attached hereto as Exhibit C. 

 

Can District 4 File Another Motion to Reopen its Prior Chapter 9 Case 

 

 61. As discussed above, there is precedent for District 4 to file a motion to reopen its 

previously filed Chapter 9 case and seek to amend the Plan confirmed by the Court in 1991. See 

American United, supra. 

 

 62. However, I cannot recommend filing such a motion for the following reasons:  

 

  a. There are no matters that have been overlooked or that have subsequently 

arisen which make the Plan unworkable and complicated but which could be easily and justly 

remedied, 
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  b. There is no surprise, mistake or error regarding the terms or the 

implementation of the Plan,  

 

  c. The Plan has been in effect for approximately 27 years and therefore has 

been substantially consummated.  Modifications are not warranted where there has been partial 

execution – or in this case substantial execution, 

 

  d. There is very minimal likelihood that a Bankruptcy Judge would approve 

an amendment to the Plan which was approved by the Court approximately 27 years ago - 

particularly where it is clear that the largest 1991 bondholders will oppose an amendment to the 

Plan, and 

 

  e. Finally, there is a possibility that the Trustee or the largest 1991 

bondholders not only would oppose reopening the Chapter 9 case and oppose modifications to 

the Plan, but could elect to pursue attorney fees and sanctions directly against the District 4 

Board members individually, and such claims may not be covered by D&O insurance. 

 

VIII.  Moye Giles June 14, 2005 Memo 

 

 63. In 2005, the District 4 Board elected to consult with new counsel to confirm the 

advice that I had previously given the District 4 Board regarding (a) whether District 4 could file 

a new Chapter 9 case and propose a new Chapter 9 plan, or (b) whether District 4 could file a 

motion to reopen its previous Chapter 9 case filed in 1989, and modify the terms of the Plan 

approved by the Court in December of 1991 (hereafter collectively the “Issues”).   

 

 64. I had no objection to the District 4 Board seeking to consult with other counsel 

regarding the Issues and advised the Board I believed doing so was prudent. 

 

 65. The District 4 Board retained James T. Burghardt, Esq. with the law firm of Moye 

Giles LLP “to provide a further review and analysis of certain bankruptcy-related issues 

originally raised with Joel Laufer”.   

 

 66. After reviewing pleadings, bankruptcy statutes, case law and other relevant 

information, Mr. Burghardt presented an oral report on his conclusions and suggestions at a 

regular District 4 Board meeting held on May 18, 2005. 

 

 67. After the oral presentation, the District 4 Board requested that Mr. Burghardt 

prepare an executive summary of his conclusions and suggestions in the belief that it might be 

helpful to members of the community who desire to understand these issues. 

 

 68. Mr. Burghardt subsequently prepared a Memorandum dated June 14, 2005, which 

contained his conclusions and suggestions and presented it to the District 4 Board.  A copy of the 

Memorandum is attached hereto as Exhibit D. 

 



 

 

 10 

 69. In sum, the Memorandum confirms the advice and counsel that I gave to the 

District 4 Board regarding the Issues. 

 

IX.  Conclusion 
 

 70. In conclusion (a) District 4 is not eligible to file a new Chapter 9 case, and (b) I 

would not recommend that District 4 file another motion to reopen its previously filed Chapter 9 

case for the purpose of attempting to modify the Plan approved by the Court in 1991. 
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